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OPINION

Defendant Thomas Wayne Overbay was convicted by a Sullivan County jury of four counts
of aggravated sexual battery and ten counts of rape of achild. In thisappeal Defendant alleges he
did not receive afairtrial because(1) the bill of particularsdid not sufficiently inform Defendant of
the charges, and (2) the prosecution violated Brady v. Maryland when it failed to turn-over
potentially excul patory evidence to Defendant pre-trial. After areview of therecord and applicable
law we concludethat the bill of particulars adequately apprai sed Defendant of thecrimesfor which




hewas charged. We also conclude that the prosecution committed aBrady violation when it failed
to turn over potentially exculpatory evidence to Defendant pre-trial. However, Defendant cannot
show that he was materidly prg udiced by the violation, and thus the eror was harmless We
therefore affirm the judgment of the trial court.

|. Facts

Inthefall of 1995 Defendant lived in Kingsport, Tennessee, with hisgirlfriend, MarthaLynn
Lawson, their infant son, TAO, and three of Lawson’s children from a prior relaionship, SKJ, CJ,
and AJ. (Thevictim and her siblings will be referred to by their initials.) Defendant and Lawson
ended their living arrangement in January of 1996, and the proof at trial concerned Defendant’s
activities from September 1995 until the first week of January, 1996.

In September of 1995 L awson beganworking at aWaffle House restaurant in Kingsport, and
during the week of September 21, 1995, she began working the graveyard shift from 10:00 P.M. to
6:00 A.M. During this time Defendant was employed as a furniture mover at Grand Piano. The
couple’ swork schedules overlapped inthe early morning, as Lawson did not get home until 6:30 or
7:30 A.M., and Defendant had to leave for work around 5:30t0 6:00 A.M. Different adult persons
helped with child care at this time of the day—coming over the night before or early in the morning
to watch the children, and staying with the children until Lawson returned from work. Lawson’s
sister, Tammy Jennings, lived with Defendant and L awson for approximately six weeksduring the
fall of 1995, and L awson testified that shewould watch thechildren on occasion. Defendant testified
that two of his sisters, Tammy and Amber, would occasionally watch the children. Defendant
testified that other adults were occasionally hired to watch the children, including persons named
Bobby Hill, ReginaSnodgrass, and Sarah Forbes. Thetestimony showed, however, tha onweekday
evenings Defendant was frequently responsible for child care when Lawson was at work. On
weekends the children usually stayed at the homes of different family members.

All of Lawson’s children, including SKJ, were in Defendant’ s care during the eveningsin
the Fall and Winter of 1995 up until some time in January of 1996. At that time SKJwas 5 years
old. SKJtestified that beginning when her mother worked “graveyard” (referring to the Waffle
House shift) the Defendant would wait until Lawson had |€ft for work, and then sexually abuse SK J.
SK Jtestified that the abuse consisted of Defendant placing hismouth on SKJ sgenitals, Defendant’s
touching of SKJ s genitals, Defendant requiring SKJ to touch his penis, Defendant requiring SKJ
toperformfellatio, and Defendant’ stouching of SKJ sgenitalswith hispenis. SKJtestified that she
could not remember the exact number of timesthat Defendant abused her, but that it was® alot” and
morethan fivetimes. SKJtestified that she did not tell anyone about the abuse because Defendant
told her that he would whip her if she told, and that she was afraid of Defendant.

On cross examination SKJ testified that the abuse occurred every day except Friday,

Saturday, and Sunday. When prompted to el aborate she stated that the abuse occurred every day of
the week other than the weekends. When Defense counsel questioned her regarding the nature of
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the abuse, he asked “one of the things you said he did to you was he put his private part in your
private part, istha right?’ SKJresponded with “Right.” SKJthen agreed that this occurred more
than ten times, but she did not know if it occurred more than twenty times. She also agreed that
Defendant touched his mouth to her genitals every day of the week.

SKJtold her grandmother of the abuse in January or February of 1996. In March of 1996
SKJ was taken to the Advocacy Center in Blountville for amedical evaluation. Dr. Judith Fischer
examined SKJ. Although Dr. Fischer’ sgeneral examreveaed no abnormalitiesin SKJ sgenetalia,
acloser examination with a magnification device showed SKJ' s hymen to be “blunted,” or thinner
than normal. The magnification device aso showed SKJ's hymenal opening to be larger than
normal. Dr. Fischer testified that this type of abnorma ity was cons stent with penetration by a
human finger or tongue, and perhaps consistent with partial penetration by an adult male penis. She
testified, however, that total penetration by a penis would typically result in extensive damage and
subsequent scarring, and her examination uncovered no evidence suggesting this type of trauma.

The State presented other incriminating proof in the form of statements made by the
Defendant to Lawson on four separate occasions. In the spring of 1996 Lawson questioned
Defendant about SKJ sallegaions. Lawson testified that “he never said he wasn’t guilty, hedidn’t
say hewasn't guilty, he just said he wasn’t going to jail for this. He was not going to jail for this.
That was all that was ever said.” The second statement occurred when Defendant moved to Texas
in March of 1996, and Lawson went with him to Texas to discuss the future of their relationship.
Lawson agan raised the subject of SKJ s allegaions, and she testified that * he never admitted, he
never said, he just was always saying he wasn’t going to go to jail for this.”

Following Lawson’s Texas visit, Lawson and Defendant continued to discuss the future of
their relationship, and Defendant requested that Lawson bring their son to Texas to live with him.
Lawsontold Defendant that if she did shewould beworried about the saf ety of their songiven SKJ' s
alegations. Defendant replied that “what happened to [SKJ] it was [Lawson’'s] fault,
because-becauseit didn’t have anything to dowith him, that it wasn’t planned . . . . Hesaid theonly
way that he could find relief he was at home with my children while | worked and he didn’t go out
anywhere.” When questioned sheclarified thisanswer by explaining that at thistime Defendant and
Lawson’ s sexual relationship was non-existent. Hnally, Lawson went to Texas to visit Defendant
againin June and July of 1996. During thistime Defendant “said that he was nat going to go to jail
for this. If hewent to jail, hewas going to go to jail for something else. And then if | hgopened to
be around and he hgppened to be arrested, he would jug kill me and take care of it. He kept asking
meif | knew what they did to people when they went to prison for things like this.”

At trial Defendant testified and denied all of the charges. He also denied moving to Texas
because he trying to flee prosecution.

Two of Defendant’s younger sisters, Tammy Hohensee and Amber Quintillana, both

testified on behalf of Defendant. Hohensee testified that she took care of Defendant and Lawson’s
children frequently on weekday mornings in the fall of 1995 when Defendant had to work. She
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would typically arrive around 5:00 to 5:30 in the morning, and watch the children until Lawson
returned home. Shetestified that sometimes Lawson’s sisters, Tammy and Mary, would spend the
night and Hohensee would see them in the morning when she arrived. Quintillanatestified that she
was living in the Kingsport area in thefall of 1995, and that she spent the night at Defendant and
Lawson’s home on one occasion. She testified that she saw or heard nothing that indicated that
Defendant was sexudly ausing SKJ.

Brenda Baker, afriend of Defendant’s in Kingsport, testified on behalf of Defendant. She
stated that shevisited Defendant’ s home frequently in 1995, and that she saw no indicationsof child
abuse. Baker’s daughter, Sarah Forbes, also tedified on behalf of Defendant. Shetestified that in
1995 shewas 12 years old, and she babysat Defendant and Lawson’ s children on two Friday nights.

On those nights she spent the night at the residence, and she saw and heard nothing that indicated
that Defendant was sexually abusing SKJ.

Defendant presented testimony by Detective Darla Anderson of the Kingsport Police
Department. Anderson testified regarding her interview of SKJon March 4" 1996. Anderson’s
notesfromtheinterview reflected tha SKJtold Anderson tha Defendant “ never touched my private
withhisprivate.” On cross-examination Anderson testified that the March 4", 1996, interview was
the first interview with SKJ, and that it was dfficult to get abused children to talk during the first
interview. During subsequent interviews SKJ told Anderson that the Defendant touched SKJ' s
genital area, made SKJ touch his penis, made SKJtouch her mouth on Defendant’ s penis, and that
Defendant had SKJ “sit on him.”

Defendant al so presented medical evidencethrough Dr. Robert Fay and LindalrisHenerson,
R.N. Dr. Fay testified that he did not examine SKJ personally, but he reviewed photographs of
SKJ's genitalia taken by Dr. Fischer. He testified that although SKJ s hymen was thinner than
average, and her hymena opening was | arger than average, both of these characteristics were not
abnormal for achild of her age and weight. LindaHenerson testified that she performed aphysical
examination of SKJ in her capacity as a public health nurse for the Sullivan County Health
Department. Thisexam was performed on November 15, 1995, when Defendant brought SKJto the
Health Department for ahealth screening. Henerson testified that thisexamination included avisual
examination of SKJ sexternal genitalia, and that Henerson’ s notes from the exam showed that she
did not observe any abnormalities.

1. Analysis
Defendant alleges he did not receive afair trial because (1) the bill of particulars did not

sufficiently inform Defendant of the charges, and (2) the prosecution violated Brady v. Maryland
when it failed to turn-over potentially exculpatory evidence to Defendant pre-trial.




A. Bill of Particulars

Defendant argues that his conviction must be reversed because the prosecution’s bill of
particularsdid not provide sufficient evidentiary detail s regarding the alleged offenses. Asaresult,
Defendant allegesthat hewas unfairly surprised at trial. Defendant al so arguesthat the prosecution
had additional information regarding the time and place of the offenses, and that the insufficiency
of the bill combined with the prosecution’ s non-disclosure constitutes reversible error under State
v. Byrd. 820 SW.2d 739 (Tenn. 1991).

TheRulesof Criminal Procedure alow atrial court, on the defendant’ s motion, to direct the
prosecution to file abill of particulars “so astoadequately identify theoffense charged.” Tenn. R.
Crim. P. 7(c). InByrd our Supreme Court discussed when abill of particularsis sufficient to meet
the purposes for which a bill isrequired. 820 SW.2d at 741. “According to applicable case law
and treatises, the bill servesto provide[a] defendant with information about thedetailsof the charge
against himif thisis necessary to the preparation of hisdefense and to avoid prejudicial surpriseat
trial . . .. Furthermore, the bill of particulars enables the dfendant to presarve a plea of double
jeopardy.” 1d. (citations omitted). Informaion that may be required in the bill of particulars
includes details asto the nature, time, date, or location of the offenses. Statev. Speck, 944 SW.2d
598, 600 (Tenn. 1997).

TheByrdcourt also directly addressed theutilization of abill of particularsin child sex abuse
cases when the victim, and therefore the prosecution, is unableto identify specific dates on which
the alleged abuse occurred. Byrd, 820 SW.2d at 741-42. Although the court noted that a minor
victim often presents significant problemsregarding specificsof the alleged crime, and thus adate-
specific indictment is often not plausible, the court held that when the prosecution does possess
information that narrows the time frame of the indictment it must disclose such information in the
bill of particulars. Id. at 742. The court also held that if the prosecution is unable to give

even an approximatetime of the alleged offenses by means of descriptive reference,
a conviction may nevertheless be affirmed if in the course of the trial it does not
appear that the defendant’ s defense has been hampered by the lack of specificity.
Conversdly, aconviction must bereversed if trial testimony establishesthat the state
had in its possession, either actually or constructively, additional information that
could have hel ped pinpoint the nature, time, or place of the offense, and withheld that
information from the defendant.
Id. at 742.

Wemust consider Defendant’ s all egations with the above stricturesinmind. Defendant was
charged with 14 counts of rape of achild, and the indictment aleged that Defendant committed one
act of child rape per week from September 1995 until January of 1996, except no offenses were
allegedto have occurred during oneweek in October. With theexception of the date of each offense
the language used for each count in the indictment wasidentical, and readin part *“ on or about [date]
and [date] . .. did unlawfully, intentiondly, knowingly, and feloniously have sexual penetration of
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[SKJ].” Defendant filed a“motion for discovery,” and requested, inter aia, information regarding
“the exact date, timeand place of thealleged offense.” The State’ sresponsewasbrief, statingin part
that the “ dates of the offenses are contained in the Presentment. The State cannot be more specific.
These offenses occurred at the victim’s residence at 1382 Waverly Road, Kingsport, Tennesseein
the evening hourswhile her mother was at work at the Waffle Housein Kingsport.” Defendant then
filed a “motion to compel adequate response to motion for bill of particulars,” and the State
responded that the “ State cannot be more spedfic asto the dates of the offenses due to the fact that
theallegationswere made by achild,” and the* Statewould specifically statethat the penetration was
by the Defendant orally penetrating the victim’'s vagina and by the Defendant penetrating the
victim’s mouth with his penis, and by placing his penisinto the victim’ s vagina and the Defendant
placing his fingers and hands into the victim’s vagina.”

As previously dscussed, at trial SKJ testified that Defendant placed his mouth on and
manually touched SKJ s genitals, required SKJ to touch his penis and perform fellatio, touched
SKJ s genitals with his penis, and penetrated SKJ s vagina with his penis. SKJ testified that she
could not remember the exact number of timesthat Defendant abused her, but that it was*“alot,” and
that the abuse occurred every day except Friday, Saturday, and Sunday. Detective Anderson also
testified about an interview with SKJ, during which SKJtold Anderson essentially the samedetails
that SK Jtestified to, but during which SKJalso said that Defendant “ never touched my private with
hisprivate.” Following the conclusion of the State' s proof, thetrial court required the state to elect
what datesthe offenses occurred on. The State picked one week day within each week-long period:
9/25/95; 10/2/95; 10/10/95; 10/24/95; 11/1/95; 11/8/95; 11/13/95; 11/21/95; 11/28/95; 12/6/95;
12/12/95; 12/20/95; 12/27/95; 1/1/96.

Defendant argues that the proof at trial establishes that the State possessed additional
information regardi ngthed leged cri mes that shoul dhavebeendisclosedto Defendant. Specificdly,
Defendant contends that the State knew that the victim was touched sexually by Defendant with
considerablefrequency, with thetotal number of assaults per week vastly exceeding the one offense
per week alleged in theindictment. Defendant contendsthat the victim’ sand Detective Anderson’s
testimony showsthat the State k new the exact nature of the sexua touching. Defendant also points
out that the victim’ s testimony established that the victim was not raped by Defendant on Friday,
Saturday, and Sunday of each week. Defendant argues that this proof shows that information
regarding the specifics of the alleged crimes was within the prosecution’ s possession pre-trial, and
that it should have been disclosed to Defendant because it would have helped Defendant pinpoint
the nature, timeand place of each alleged offense. Asaresult, Defendant arguesthat Byrdrequires
reversal.

We do not agree with Defendant’ s contention. The disd osure requirement set forthin Byrd
is not independent of the fundamental purposes served by a bill of particulars The disclosure
requirement is designed to ensure that the bill of particulars will enable Defendant to prepare a
defense, avoid prejudicial surprise at trial, and preserve a Defendant’s ability to rase a claim of
doublejeopardy. Byrd, 820 S.W.2d at 741. Accordingly, the prosecution must discloseinformation
sufficient to protect these constitutional rights. This does not mean, however, that the prosecution
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must disclose all of the information in its possession regarding the time, place, and nature of the
aleged crimes. The bill is not to be used by a defendant as a broad discovery device.
Tenn.R.Crim.P. 7(c), Advisory Comm’'n Comments. “A defendant should be given enough
information about the events charged so that he may, with diligence, adequately prepare for trial .
... A bill of particularsis not intended to be ameans of |earning the State’ s evidence and theories
... Statev. Stephenson, 878 SW.2d 530, 539 (Tenn. 1994). The Byrd requirements are simply
athreshold that must be crossed.

Here, when the prosecution’ s bill of particulars and additional response are viewed in this
light it is clear that Defendant was appraised of the charges in such a manner that enabled himto
prepare a Defense and avoid unfair surprise at trial. Defendant knew where the offenses were
alleged to have occurred, the time of day, the span of timein which they allegedly occurred, and the
nature of the sexual contact alleged by thevictim. Defendant has simply not shown that hispre-trial
preparation or method of defense would have been different had Defendant been appraised of exact
details of the alleged offenses, the frequency of the offenses, and the fact that the offenses did not
occur on Friday, Saturday, and Sunday. Phrased differently, Defendant has not shown that he
suffered prejudice because the of the lack of disclosure.

Tobegin, pre-trial preparation by Defendant would have uncovered Martha Lawson’ swork
scheduleat Waffle House, and thus Defendant would have known that the offenseswere not aleged
to have occurred on weekends or during days when Lawson did not work. Thus Defendant’s claim
that he was prejudiced because he did not know that the alleged offenses did not occur on Friday,
Saturday, or Sunday iswithout merit. Second, Defendant was informed of all the types of offenses
alleged by thevictim: the “ State would specifically state that the penetration was by the Defendant
orally penetrating thevictim’ s vaginaand by the Defendant penetrating the victim’s mouth with his
penis, and by placing his penis into the victim’s vagina and the Defendant placing his fingers and
hands into the victim’'s vagina.” Although the prosecution knew that the victim would tegify in
dlightly more detail, Defendant knew what conduct he was being accused of. Finaly, although
Defendant claims that had he known the alleged frequency of the offenses he would have had
prepared differently for trial, we cannot seehow this argument has merit.

Defendant argues that had he known of the increased number of alleged offenses he would
have had greater incentive to locate and interview adult relatives and friendswho either livedin the
home or stayed as overnight guests in order to watch the children. Defendant’s brief states tha

This change in the nature of the accusation had an effect on the investigation of the
case. Asthe offenses were alleged to have occurredin his own home, it was highly
unlikely that he could establish an alibi. However, there was evidence that other
adults, such as the victim’s aunt, either lived or stayed overnight at the appellant’s
home during the period included in the presentment. Prior totrial, the defense did
not investigate evidence that would have established adate that another adult woud
have been in the household overnight. During the trial, witnesses for both the
prosecution and the defenseall agreed that therewere occasionsinwhichother adults

-7-



were present in the house on weekday nights. However, establishing a date would
be of little value to the defense as the prosecution could simply claim the offense
occurred on another day that week. [f, however, the accusation is that the offense
occurred four to five times a week excluding weekends, evidence proving the
presence of another adult in the house on a date certain is much more likely to be
exculpatory. Had the defense known that Keagan Jennings had told police officers
that the offenses happened “all the time”, they would have had an incentive to
investigate evidence establishing the dates of visits by other adults.

Wefail to see how an allegation of five offenses per week in the indictment would have increased
Defendant’ sincentive to locate these witnesses. Whether Defendant is accused of one offense or
five offenses per week, the crucial ingredient isthefact that the indictment is not date-specific. In
both instances any adult who stayed or livedin the home would be a primary source of information
for what life in the home was like and what kind of interaction Defendant had with the victim. If
Defendant had known that the victim was all eging multiple offenses per week hisincentive would
have been to get information regarding as many of the dayswithin the scope of theindictment aswas
possible. However, given that the prosecution did not allege specific dates in the indictment,
Defendant’ sincentive regarding the allegation of one offense per wesk was the same. Defendant
still needed to get information regarding as many of the dates within the indictment because
Defendant would need evidence to rebut any date the prosecution set forth as the exact date of the
offense.

Assuming, arguendo, that the bill of particularsisinsufficient under Byrd, we notethat the
prosecution had no additional information regarding the time, place, or nature of the offensesthat
it could have disclosed to defendant. As discussed above, Defendant knew everything the
prosecution knew—albeit in lesser detail. The non-disclosed evidence here contained no descriptive
referencesthat would have furthered Defendant’ s ability to prepare adefense. Accordingly, under
Byrd, if “the stateistruy unableto gve even an approximate time of the alleged offensesby means
of descriptivereference, aconviction may neverthelessbe affirmedif inthe course of thetrial it does
not appear that the defendant’ s defense has been hampered by the lack of specificity.” 820 SW.2d
at 742. Asour prior discussion evidences, Defendant has not shown how hisdefensewas prejudiced
by the bill’ s lack of specificity. Defendant is not entitled to relief on thisissue.

B. Brady violation

Defendant all egesthat the prosecution violated Brady v. Marylandwhenit failed to turn over
interview notes from aMarch 4, 1996, interview of the victim by Detective Darla Anderson of the
Kingsport Police Department. Defendant contends that the interview notes are potentially
exculpatory, and thus the failure of the prosecution to produce the notes during pre-trial disclosure
violated Defendant’ s due process rights.

In Brady v. Maryland the United States Supreme Court held that “suppression by the
prosecution of evidence favorable to an accused upon request violates due process where the
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evidence is material either to guilt or punishment.” 373 U.S. 83, 87 (1963). When such evidence
issuppressed a due processviolation occursirrespective of the good or bad faith of the prosecution.
Id. Evidence that is favorable to the accused includes that which may be used to impeach the
prosecution’ switnesses. Giglio v. United States, 405 U.S. 150, 154-55 (1972). A defendant must
prove four criteriain order to establish a due process violation under Brady:

1. The defendant must have requested the information (unless the evidence is obviously
exculpatory, in which case the state is bound to release the information whether
requested or not);

2. The state must have suppressed the information;

3. Theinformation must have been favorable to the accused; and

4. Theinformation must have been material.

State v. Edgin, 902 S.W.2d 387, 390 (Tenn.), amended on reh'g (Tenn.1995) (citations omitted).

The Defendant hasthe burden of proving aconstitutional violation by apreponderance of the
evidence. 1d. at 389 (citing Statev. Spurlock, 874 S.W.2d 602, 610 (Tenn. Crim. App. 1993). In
Kyles v. Whitley the United States Supreme Court held that the materiality of the undisclosed
evidence is determined by asking if there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different. 514 U.S. 419, 434
(1995). The Court elaborated by stating that “the question is not whether the defendant would more
likely than not have received a different verdict with the evidence, but whether in its absence he
received afair trial, understood as atrial resulting in averdict worthy of confidence.” 1d. If there
is a delayed disclosure of information, in contrast to a complete failure to disclose exculpatory
information, Brady does not normally apply unless the delay itself causes prejudice. State v.
Danielle Jordan, No. 01C01-9801-CR-00021, 2000 WL 85364, at * 10, Davidson County (Tenn.
Crim. App., Nashville, Jan. 27, 2000)perm. app. pending; State v. Joan Elizabeth Hall, No. 01C01-
9710-CC-00503, 1999 WL 34782, at *9, Lincoln County (Tenn. Crim. App., Nashville, Jan. 28,
1999) perm. to appeal denied (Tenn. 1999) (citations omitted).

Defendant argues that Brady applies to interview notes from a March 4, 1996, interview of
the victim by Detective Darla Anderson of the Kingsport Police Department. Defendant contends
that the notes are exculpatory because they do not support the prosecution’s alegation that the
Defendant forced SKJ to perform fellatio, and because the notes contain a statement by SKJ that
Defendant “never touched my private with his private.” Defendant points out that excul patory
information was specifically requested by Defendant in a “Motion for Discovery” filed pre-trid,
which asked for



any and all evidence in possession of the state or in the possession of any
governmental agency that might fairly betermed ‘favorable,” whether that evidence
either be compl etely excul patory in nature or ssimply tendsto reducethe degree of the
offense or punishment therefore, or whether that evidence might be termed
“favorable,” inthe sensethat it might befairly used by the defendant to impeach the
credibility of any witness the government intends to call in this matter . . . .

The prosecution did not turn Anderson’ snotesover pre-trial, but did disclose the notesto Defendant
following the victim'’s testimony during the prosecution’s proof-in-chief. After the State's proof
Defendant moved to dismissthe case based on the prosecution’ sfailureto disclose the notes, but the
trial court overruled the motion, holding that Defendant failed to prove the materiality requirement
set forth in Brady.

Wefirst examine Defendant’ s contention that Anderson’ snotesare potentia ly excul patory.
As regards the statement Defendant “never touched my private with his privae” we agree with
Defendant. However, we do not agree with Defendant’ s assertion that thenotes are excul paory in
genera because they do not support the dlegations that Defendant required the victim to perform
fellatio. Thenoteswereentered into evidence and published to thejury, and thelast paragraph reads
inpart “[SKJ] said Tommy would put his private in her mouth until whitestuff would come out.”

Although we agreethat the statementregarding penile penetrationispotentially exculpatory,
Defendant is not entitled to relief because we conclude that Defendant has failed to establish the
materiality criterion of Brady We base our holding on different grounds than the trid court.
Because the interview notes were disclosed to the defense during trial, Defendant must show that
the delay in disclosure caused prejudice to Defendant. Jordan, 2000 WL 85364, at * 10; Hall, 1999
WL 34782, at *9. Defendant has not shown any such prejudice. The notes were disclosed before
the victim was excused as awitness, and as aresult Defendant was ableto cross-examinethevictim
regarding the content of the notes. Defendant was also ableto call Detective Anderson to the stand
as part of Defendant’ s proof and the statement that Defendant “ never touched my private with his
private” wasread into the record. The notesthemselves were made an exhibit and published to the
jury. Finally, Defendant preserted a very drong defense regarding penile penetration, including
medical proof that contradicted the victim’ s assertion that Defendant penetrated he with hispenis.
We do not think that there is a reasonable probability that, had the evidence been disclosed to the
defense pre-trial, the result of the proceeding would have been different. Defendant received afair
trial, and thusis not entitled to relief.

[1l. Conclusion

For the above reasons we AFFIRM the judgment of the trial court.

THOMAST. WOODALL, JUDGE
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